
Does the
Government 
‘gold-plate’ EU
employment
directives?

T
he IoD has been concerned about the impact of

European employment directives on UK businesses ever

since the EU became active in this area in the early

1990s. We have long believed that EU legislation, such as the

Working Time Directive, has had a negative impact on both

businesses and workers. 

New restrictions, new penalties and new reporting

requirements derived from EU directives have almost certainly

increased the cost of taking staff on. This in turn has had a

negative impact on employers’ demand for workers. 

However, it is too easy to blame the EU for all these

problems. Although it is true that many bad employment laws

have come, and continue to come, from Brussels, it is equally

true that many of the problems we associate with these laws are

exacerbated by our own Government.

Arguably most of these ‘home-grown’ problems tend to arise

at the implementation stage – the point at which the

Government determines how it will change or extend the

relevant UK law in order to meet its obligations under a recently

agreed directive. As we will see from the evidence presented

below, too often the Government takes up what is already a bad

directive and proceeds to turn it into something even worse. 

This is the process that commentators commonly call 

‘gold-plating’.

Of course, the allegation that the Government regularly gold-

plates is hardly new, and at times the debate around this issue has

a somewhat weary feel to it. Just as quickly as a business group

like the IoD makes an allegation that gold-plating is taking place,

a minister pops up to issue a denial. 

Alistair Tebbit, Head of EU and Employment
Policy at the IoD, argues that gold-plating is a
significant problem for business. 

EU directives have added
significantly to the cost of
employing people and 
undermined the UK’s 
flexible labour market, but
many of the burdens we 
associate with these laws
have been created by our
own Government.

The Government denies 
that it ‘gold-plates’ EU 
employment directives, but
15 examples of over-
implementation have 
been identified.

Recent proposals from the
Government to implement
the Agency Workers 
Directive are clad in gold-
plate – the cost to employers
of over-implementation will
be £1.2bn a year unless 
the Government changes 
course.

To end gold-plating there 
needs to be a culture 
change in how the Civil 
Service approaches 
implementing directives, 
and the Government needs
to stop using directives as
an opportunity to impose 
new burdens on employers
by the back door.

A powerful new House of 
Commons select committee
is needed to throw more 
light on gold-plating.  

SNAPSHOT
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As Enterprise Minister Baroness Vadera said last year in response

to one such allegation relating to the Pregnant Workers Directive:

“I strongly refute the suggestion that we zealously gold-plate

or over-implement {EU} regulations” 
1

However, ministers are not consistent. The current Secretary of

State for Business, Lord Mandelson, appears to have a different

perspective to Baroness Vadera. In 2007 he said:

“Before you accuse Brussels of excessive regulatory zeal,

remember that a greater part of the burden on business comes

from national measures which go beyond what is required by

European legislation.” 
2

Of course, when he made this statement Peter Mandelson was still

the EU’s Trade Commissioner. Perhaps in his current role he might

have a different perspective. 

BUT WHO IS RIGHT? 

The Government’s claim that it does not gold-plate is largely

supported by the conclusions of the Davidson Review which was

set up to look at the issue of gold-plating in 2006. Davidson said

at the time: 

“Inappropriate over-implementation may not be as big a

problem in the UK – in absolute terms and relative to other EU

countries – as is alleged by some commentators.” 
3

Ministers can also point to a 2006 House of Lords committee

report on the same subject. The committee concluded: 

“We recognise that the perception remains strong that the UK

‘gold plates’ EC directives relating to employment. However, we

have seen no conclusive evidence to support this view.” 
4

So in light of these remarks by third parties, are business groups

exaggerating the extent of gold-plating? The evidence suggests not. 

1 House of Lords, Hansard, 16 July 2008
2 KPMG lecture, London, 4 June 2007 http://ec.europa.eu/commission_barroso/ashton/speeches_articles/sppm154_en.htm 
3 http://www.berr.gov.uk/files/file44583.pdf 
4 http://www.publications.parliament.uk/pa/ld200607/ldselect/ldeucom/120/12002.htm Chapter 8, paragraph 201

What is gold-plating?

When the Government extends the scope of its implementing legislation beyond what is required
by a directive

When the Government fails to take advantage of exemptions allowed by a directive

When the Government introduces penalties for employers in its implementing legislation that go
beyond the penalties required by a directive

When the Government introduces its implementing legislation earlier than required by a directive.
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EVIDENCE OF GOLD-PLATING

Listed in Table 1 below are 15 examples of gold-plating in the field

of employment law. Some of the examples are more significant

than others, and some tend to impact more on large businesses

than small ones (eg. the over-implementation of the Collective

Redundancies Directive), but if we consider the impact of all the

examples combined, the costs are likely to be very considerable. 

And let us not forget that this is only a survey of how

employment directives have been gold-plated. There are hundreds

of directives in areas as diverse as consumer protection, financial

services, energy policy and environmental protection, many of

which may also have been gold-plated by the Government. 

Directive Summary of Directive Gold-plating

EU employment directives gold-plated by the Government

Working Time Directive

Working Time Directive

Pregnant Workers Directive

Part-Time Work Directive

Part-Time Work Directive

Fixed Term Work Directive

Regulates working hours, night
work, rest breaks and annual
leave.

As above.

Protects women who are
pregnant, have recently given
birth or are breast-feeding by
giving them at least 14 weeks’
maternity leave plus other
entitlements.

Prohibits less favourable
treatment of part-time workers
compared to full-time workers.

As above.

Prohibits less favourable
treatment of fixed-time workers
compared to full-time workers.

Directive only specifies “up-to-
date records” of all workers who
have signed the opt-out. UK
regulations require records which
show hours worked and for those
records to be kept for two years.

UK regulations allow workers to
withdraw from opt out with only 7
days’ notice. This is not required
by the Directive.

UK regulations allow women to
resign the day they are due to
return from maternity leave,
making it difficult for employers
to plan ahead – the Directive says
nothing on this. 

UK has not used an exemption in
the Directive for casual work.

UK regulations give part-time
workers the right to request a
written statement of reasons if they
believe that they have been less
favourably treated than a full-time
worker, with the employer obliged
to respond within 21 days. This is
not required by the Directive.

UK regulations give fixed-time
workers the right to request a
written statement of reasons if they
believe that they have been less
favourably treated than a full-time
worker, with the employer obliged
to respond within 21 days. This is
not required by the Directive.

TABLE 1 
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Directive Summary of Directive Gold-plating

EU employment directives gold-plated by the Government

Information on Individual
Employment Conditions Directive

Collective Redundancies Directive

Posting of Workers Directive

Equal Opportunities and
Treatment of Men and Women
Directive.

Equal Opportunities and
Treatment of Men and Women
Directive.

Equal Opportunities and
Treatment of Men and Women
Directive.

Equal Treatment irrespective of
Racial or Ethnic Origin Directive

Framework for Equal Treatment in
Employment Directive

Framework for Equal Treatment in
Employment Directive

Employers must notify new
employees of essential aspects of
employment contract within two
months of starting.

Employers making 20+
redundancies must inform and
consult employee representatives,
and notify Government
authorities.

Minimum terms and conditions
laid down by law must apply to
employees temporarily posted
from another Member State. 

Prohibits discrimination on
grounds of sex. Also gives
mothers the right to return to the
same or an equivalent job after
maternity leave. 

As above.

As above.

Prohibits discrimination on
grounds of race or ethnic origin.

Prohibits discrimination on
grounds of religion or belief,
disability, age or sexual
orientation with regard to
recruitment, etc.

Requires employers to make
reasonable accommodation for
disabled employees unless it
would impose a “disproportionate
burden” on the employer.

UK has not used an exemption in
the Directive for employees who
work less than 8 hours a week.

Directive only says consultation
must start “in good time”; UK law
stipulates at least 30 days before
dismissals take effect, but 90
days where there are 100+
redundancies. The 90 day period
could be shortened to 30 days.

UK has not used the exemption in
the Directive for postings of less
than one month.

UK regulations allow compensation
for injury to feelings. This is not
required by the Directive.

Directive allows an upper limit on
compensation in relation to job
applications, but this was not
incorporated into UK regulations.

Directive allows employer to offer
a mother returning from
maternity leave equivalent job,
rather than keep actual job open.
UK regulations require employer
to keep job open for 6 months,
and only allow an equivalent job
after 6 months.

UK regulations allow compensation
for injury to feelings. This is not
required by the Directive.

UK regulations allow compensation
for injury to feelings. This is not
required by the Directive.

UK regulations go beyond
Directive. They require an employer
to make “reasonable adjustments”
to prevent substantial
disadvantage to disabled
employees – there is no reference
to disproportionate burdens.

TABLE 1 (continued)
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IS THERE ANY EVIDENCE THAT THE
GOVERNMENT IS GETTING BETTER AT
IMPLEMENTING DIRECTIVES LIGHTLY?

Many of the cases of gold-plating highlighted in Table 2 took

place some time ago. In recent years the Government has been

running the Better Regulation programme, which is designed, in

theory, to ensure that the potential impact on businesses of new

regulation is taken into account in the policymaking process. And,

as mentioned already, we have had the Davidson Review, which

made various recommendations to Government on how to

prevent gold-plating. Surely these measures should have put a

stop to bad practices? 

Unfortunately the answer is no. In fact, one could even argue

that gold-plating is getting worse.

CASE STUDY: 
THE AGENCY WORKERS DIRECTIVE

In late 2008 the EU member states agreed to a major new

employment regulation: the Agency Workers Directive. In May

this year the Government published some initial proposals for

implementation and asked businesses and other interested parties

what they thought of them.5 When we looked at the detail we

were astonished at the extent of the proposed gold-plating. 

The purpose of the Agency Workers Directive is to ensure

that all temporary staff receive the same statutory pay and

holidays as permanent staff or – if there are better conditions set

down in collective agreements and binding pay scales – to align

the pay and holiday of temps with what they would have received

under those agreements and pay scales had they been hired as

permanent employees. 

This is a classic piece of protectionist EU legislation, as it

stops collectively agreed wage settlements and pay scales from

being undercut by employers using better value temporary staff

not covered by the collective agreements.

What should the Agency Workers Directive mean 
for the UK?
In the UK temps are entitled to the minimum wage and 28 days

statutory paid leave, so extending statutory rights in respect of

pay and holiday to temps will have no impact. The provision in

relation to employers with collective agreements and pay scales is

more significant. Pay and conditions in the public sector are

generally set down in these forms, so organisations like, for

example, the NHS and local authorities will be affected. They will

have to ensure that the pay and holiday they give to temps via

agencies is in line with conditions in their collective agreements

and pay scales. 

But the story for the private sector in the UK should be very

different. Unlike in the rest of Europe, UK businesses are

generally free of collective agreements and binding pay scales.
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5  http://www.berr.gov.uk/files/file51197.pdf 
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Only the larger firms with unionised workforces are likely to be

caught by the Directive. 

At least this is how it ought to be. Unfortunately the

Government has other plans, and this is where we see ministers

gold-plating. 

Gold-plating of the Agency Workers Directive
The Government intends to require all firms, irrespective of

whether they have collective agreements or binding pay scales, to

ensure that any temps they hire receive the same pay and holiday

as a permanent employee doing “broadly similar work”. We think

this approach will affect – quite needlessly – between 90 and 95

per cent of the private sector. And as well as driving up the direct

cost of hiring temps (by £1.2bn a year according to the

Government’s own figures), there will be significant new costs for

businesses as they try to work out what “broadly similar work”

means on a case-by-case basis.

Even if implemented as lightly as possible, we think the

Directive is bound to reduce the incentive for businesses to hire

temporary staff. For this reason it is particularly disappointing

that the Government is set on choosing an approach that will

make matters even worse, not least for temps who are likely to see

a reduction in work opportunities as the cost of hiring rises. 

As for the Government’s claim that it never gold-plates

directives, this is clearly undermined by the approach it is taking.

Indeed, the scale of the gold-plating of this Directive is probably

the most significant in the last 12 years. There is still time for

ministers to change direction, but at the time of writing they

show no sign of doing so.  

WHY DOES THE GOVERNMENT 
GOLD-PLATE? 

Given the unnecessary costs associated with gold-plating, it is

natural to wonder why the Government does it. We think there

are two main reasons, one cultural and the other political.

There is a strong culture of risk-aversion in the Civil Service

when it comes to implementing directives. The officials who draft

the implementing regulations are very anxious to rule out any

possibility of the UK Government being taken to the European

Court of Justice (ECJ) for not fully implementing a directive.

Rather than worry about the costs of over-implementation (which

is not a direct performance measure) they naturally look to cover

themselves by ensuring that no legal challenges can take place. 

The second reason is that directives are sometimes seen as an

opportunity by the Government to smuggle in legislation in order

to please certain interest groups.

The Agency Workers Directive is a case in point. For years the

UK’s trade unions have been calling for temps to receive ‘equal

treatment’ rights. The Directive provides an ideal opportunity for

the Government to deliver these rights, while at the same time

arguing that it needs to extend rights anyway in order to meet its
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obligations under the Directive. Had the Government proposed

legislation without the Directive being around, it is likely

ministers would have been heavily criticised for damaging the

UK’s flexible labour market in order to serve the interests of the

unions. The Directive allows them to avoid that criticism because

the Government can always blame Europe. 

AN IoD PROPOSAL TO REDUCE 
GOLD-PLATING

Arguments made against gold-plating are not necessarily

arguments against the provisions that have been introduced as a

result. In our view, the main problem with gold-plating is that it is

a bad way of regulating. Discussions between Government and

business groups and other interested parties about implementing

proposals almost invariably take place out of public view with

little Parliamentary or media scrutiny. This lack of transparency

leads to bad regulations.

If the Government wishes, for example, to extend

employment rights to temps, we believe it should make the case

to the public and Parliament in the open, just as it would with a

normal piece of primary legislation. 

In order to move closer to this ideal a new House of

Commons select committee should be set up that focuses

exclusively on examining proposals implementing EU directives.

This cross-party committee would have the following powers

and resources: 

The power to require the Government to supply the

committee with draft implementing proposals for

scrutiny. These documents would have to provide a full

explanation of the Government’s approach on each issue

where there is any ambiguity about how implementation

should work in practice.

The power to call ministers and civil servants to explain

their approach to implementation.

A team of legal experts who would examine the

proposals for evidence of gold-plating.

The power to make recommendations to the

Government on how a directive should be implemented.

A lawyer on secondment from the European

Commission’s legal service who would provide advice to

the committee on the purpose of directives and what the

UK needs to do to meet its obligations
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